BEFGBE THE DIVISION OF SATER RIGHYS
© DEPARTMENT OF PUBLIC WOBKS
SPATE OF CALIFORNIA =~
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In the mtter ot Appli.oation 4790 of J. Ee iionnt te
Agpru;ariato from Turner Sleugh, Tributary of Ners
- ged Bhar, in Werced County for Agricultural
: : Aand nmntic Purponas :

| | 000
 DECISION A 4790 D 182

n_aa'mea i

287 o/fz .

APWES A‘i? HBAEGG HELD May &0, 1987,

Por Agglimt : RN o
Jo B. Mount o _ ~in prepria persona
- ; For Protestants o | |
.._ : ~James J. stcvinnen, . coryerntion Yoo -
. Bast 3Side Ounal & Irrigstiua fompany} - - ¥red B. Wood~
A. Je stavimon : ¥ R C
| o0o

mm; E. H. Brya.n, mputy thuf for Ed:urd Hyntt, Jr., Ghief of
B “Divigion of wWater lights, partmnt of Public Worh. o
Stave of Saliforala.
o 000
031&&23
| mpliuatian 4790 waz filed October 1, 1925. It pmpoun an n,ppro-
priutien of 2.8l cubic feet per second throushout tha entim 3aa.r rrm 'rumoz-
.. 310@, a iributary of the Merced River for.dm,atm p_urposu and the irrige- .
%ion of 226 aores of land looated in Sections 15, 17, 20 and 21, T ':7'3,,_'#--10'@_; o

K.B.B. & M. The nppliaa.tion was protanted by Jms Ja stevinson, . aerpau-

”. o -'tima, mst Side Oml amd Irrigstien Compw, A. J. Stevinson and - J. G iulmr.f':- E




*qatitloa.

. She wpliaatinn was cnmp'leﬁod. in we'ommo with the 'w;t-r dm»

sion Aat and the roquirmnta of the mln and Eeg\alatiom or the: ﬁivtuon ot

-"!Ea.tcr mghts uxd boing pro’eutad wop ut for & public hoaring at thc Jury Rom

of the ﬁonrt Hum at Harmd at 10;2«’.1 o cloaa: u.m. on Friday, lizw 20, 192‘?.

© Of thie hnrins nppliomt and prctntmtu wsre dular muthd.

 OURLINE OF PEOTEB?S

Jehn Ge Wa.xthsr claims that he 1- owmr of tuntx acres Et lm on

mr aleagn below tho prepnnd point of divoraion of the agyliosnt which

_lma ig loonted 1n Seckion 20, T78 RO E, i.}:.B. & Iﬁ. and tnlt tha pro-

pnut dimruiun of the uppiimt would aaprin ‘hinm of water te which he is

&, J. Stevinson hlaxms that he is the owner of 30 mre’a-or land ly- =

: uss nithin the 73 Baetion 16, 7 a. R 10 R, W.D .:6. & H. and il lespee ut
: tnvoral hm-nnd a0res ot lund a:.tuate in Sectimu 19 20 und. 2%, *i‘ 7 S R 10 B,
R . MeDeBs & M. thioh lande are entitled %0 be ur'ud. with water ror irrigﬂiu 3
| ;mr;maas from tt:e amls and -orka of the BEast Side Eml emw and l.lhges :
'm ﬂ‘nct that any oh-tmetion plmad in 'i‘urmr s.‘umga would cause nnading
| 'and lnpnge upon the lmnu Mjmn‘a md in the ﬂoiaity of the propesed dam

 and hiaﬂe_r snd impair t_ha ﬁex;nr;._ of water to his lends for irrigation pur-

poses.

*rho East Side cml and Ixrigatiaa r}aw slaime thnt for. mre then -

%0 years last. past it hn bun ® public utility serving about £0,000 acres of
1::&@&'&1& lwd in _uioreed.somty_ and allcgu in effect thut the waters of k_&ar-_-

ner s':t';omgh which are tributary to the San Joaquin River and. sot %o the Kersed

Piver 'i’a stated in the applisation beleng %o the Conparny ani are de(_tia_litod to
- the public use, thet Turmer Slough throughout its entire lemgth frem tne main

-




,/. .

seopage. |

: em}. of tiw Company to th§ Sen Jbaqﬁin uor is \uud ‘by 1% as an uriautian

' diﬂribuﬁag aml and drs.imga diteh and any diversion as propauﬁ by iha |
[ um',nliunt could only be made by trespassing upon its ‘susementy and righta of
B n,y aleag the ul@'ﬂgh and inturfering with u’sera whiioh rightmlly bqlung to 3
| the emw They also nllege thut ihe plming of & dm or othar obatrug~- |

. tion in ekm SIov@: would sauss dassge 1o ﬂw ad:aining lanﬂ.l by ﬂoediag a.nﬁ'-

Jmn Je ateviman. 8 corpontiou., eiams riparmn rigntn to tho

: utnra af San Joaguin River and its trihutargr E‘umr Slough by virtuo ef th« -
ownership of nveml tmmu:ud aores of land adjment ‘meretc ma whieh twm |
veen irrigated frmn the df.atrmuung canals of the East 5ide Casal and Irr1~
| .ga.tiqn cmpw for the laat tnnty yu.ra and nllms injury to the am:xt _
t!ut tha righi of tha Eart Side Canal and: Irrigation Gompany would he inter—
- '_'fercd. vith as zet up in thc pro‘tea‘k af that ompm - PThis pxctutant allngoa
» n»laa tha’c mng tha Ianﬁs which the a.p)licmt proposas %0 irri.gui‘-c are 5.11-

: aludnd fiﬁy acres of land whxch belong to the protestant. -

PHYSICAL WM‘FXBIETIGE OF SUURCE OF YROPOSEL DIVERSION
Wmmmm

‘i'ui'nn: Slough is a natural wnteraaurse oxtemiing alena 1t lm-

‘ward gourse from the uemad mvur at a polat in the nortneaat quarter ef

' Seatien 4 T 75, R 10 Ty E.B.B. &s M. In s genaral aauthvuterly dlucttcn

to itn .}mmtian with the San Jcaqui.n River at paints in Sections EO and 89
IE ? (=0} B 1(} :’ ;Aiadr.i:at & Rn

About the gmu: 190? thara wag a #olid eu-thokn laue nﬂnntmtod

_alung tha nwth&rly hank et thi llaraod Binr and scross frumr S}.Oﬂgh at its

jtmmticn with the E&erced Binr which suventa the watar fz-osa sntoring mmr

' S),Bugh from the riter.

‘Turner SIcmgh mteraeots and crosses the main cam.l ar tha kat

Sid‘ Gml md lrrigauon cmpmy at a peint on thc south u.ne or Seotion 9. :

B



 Slough.

k4 '7'3, R 10 B A 'éhis pdim-'tmu has been & 12 inch -:yphéh emtmkd' under

the min oanal through whieh the surfme draimge and aoeps;s veters may. »e con~
dusted trom the portion ar mmr 51ough 1,yzng north of the main canal mo that
~ portion of the Blau;rh which lies south ut- the cmal. A.t this peint alm thcrc

are two gates in the south bank of the main cansl which are ®o ennnmfned as to

pamiﬁ ‘s,he ﬁnage of water out of the mein caml inte the chamal af 'mrnor _

The flow in Turner Slough north of the main canal etsmiéts of neep-

‘m or mtural retum uﬁer rm the mrruunding 1rr1@ated. lanis. umt south of

" the main cansl in sd.dition 0 the aeepsga ;mﬁ mtm-n water the t‘lon canuiat:

in waur vhieh ip spilled inte the slough from the main cansls and ,tt_m lnteuha
The seepage water spp‘el.ru--to be & small mbuht. im'ri_iapn one per eeﬁi--u‘f,__m :
m.ng_e flow in the. alcmgh | '

South of the min aml the aloug,h has a width varying trom 20 %o

'iB0 feet and has been nrtiﬂcially cleaned mﬂ daepemd in uvere.l plmt to

givn the water surfsce a 'botter grade,
 ©ince %he flow of water in Purner ulcugh is nlvays toward the San

Joaquin River it ie tributnry to that river mther than to the herced mur g

a8 atgted in tlu appucation.

JUDGMENT AHI) DECHER 1N THE (HBE OF STE?IE%GS ve., MOUNP

1n the omse of Stevinsen v. ount by judgment and deores of Apri}

1z, 192& 1t u adjudse& by the Suparier c:mr’k .’m and for the umntx af }urce& .
' tha.t the mnt Silde Oaml and Irrigation coupmy o¥ns an essepent and right af :

- way 1n, along, by over and through Turper Slmxgh slong and acrose the lmda

f Ja E. Hount for thc trmamiuien of w;tor for irrigation 0 uid uanpw'u

amtmrs and for the purpou af earrying the surplue wut;rs from the mm

“cml of eaid cman;r, togathcr with an r.tghtn and priviluu imiﬁmtui ur

ot




: _\_,__.,_ ‘

_‘ manury %0 the mz enéomnt of um eapexent and right of way, iml&ding

$he. rigm to mn ul oh:tmtians tﬂm m.a slonsh

1% is ndjudgca that said nmpw owns a right to dlurt utar fle--

. m in tha Sa.n Joaquin River at the hn.d of its csnal and tn trmmit n,id

utor in said cannl md in the laterals therefrom 1nclnd1ns l&i-d 'I‘nmr Sl-cuda

' ind thia ri;ht is quieted as upinat said J, E. Mount.

o J. B. Mount is also ‘enjoined frm in m;' rise interfering with,

| hinaarxng or obntruating ss1d oompeny in the full, oomplete, contimous and
'mntqrmyted use and cnje,yment _ot ite said ca-mnt. nm! from in any wige

‘.intarfering'tith obetructing, hindering, or retarding the fiou‘ot-lﬁy'wntett

or af W of the watere rlwing io u!d sla%h talmr the main sanal of uid
aompwy.
Js ks Mount ie ordered to remove his dem a,m the obstrustions -'p}.aujcd._‘_

.in the n’longh by hin'and"to restore the chmi'to'itﬁ natural cun&sﬁhn a'nd S

' .ia en,jaimd trom 'fmlldiag or mintainins any ahatnwtiens in the chaml of

- khe nlough.

FIﬁBIﬂﬂS O? FAOT IN CASE OF STRVINSOH ?. MOUN?

- In 1ts findings of faot tho uom fiuﬁa that the campw iu nmr

“and for more than 35 you:a iagt past har bnn diverting water frum the Sa.n

quuin Eiver in md thrwgh 1%- omnal leuding from sald river and the
htsra.ls tharefzam 1noludin.g Turner Slough and hn been asing said water
Mmfiuially for irrigation, hmuheld, dmstic and atnak purpoul, aad

for snle, rentul and d.ut-ribnﬂon and hes mqui.nd & pnscriptiu ri@at

| so %0 de; that said right of tho company to dinrt and u.u vatar as nfom-— :
um is superior and prior to amr of the rights of J. }3‘. Hnum;v tha.t thl _

"” 1-nnn of the cempany and of J. B Mount are rlparian to the nu%ural atraam




. or water course .kn'm_m as ?nrmr slm_igh; that sald water __cwio kncwn sy .':gumr' o
 Slough has extended and doss now extend along its dowsward course along &

‘4luuthvuitoily dirﬁafian :rwm;tﬁo Herced ﬁiver,shd.interiects the main eqhil'of :

the oompany, and terminates in the San Joaquin Eiver; that &% the poiut where

- eaid ‘slough mtoruotn and orosses maid main eansl there are thres gates in
E }tne oml oua of which is in the northern bank, is ammtm and allows water
: 'fldwing lgtinst 1% %o flat into stid cansl, the oth&r two being. 1n the aeuth-

"&m bank and epnrahh 50 as to permit water to flow aut of the oanal tato tbe R

channel of the slough; thut thu slough carrs.u, durs.ng the uum uf t‘nc yur-

whea water ls mﬁm_lly present in the torri_te:y.mma by ii'._‘ l_srge. qasmt--
= ~ties 'af»u\ber‘fre_n-.its upper %0 it '1ew-er femiml; that tho sie_sngh emiés
© the éitindaﬁ of surface lafari"Ihich seek ah nﬁtlct fwam.;djnn.nxslanda1 that
| eash yeu during the- frrigation season i oarries large quantities of wier
'jlhiah drain into 1% froa 1rr1;nted lends addaaen$ to or in its vicinity, An-
) cluding lands north of thn main asml whtah uumr aonsista of mpnee md

e morf fraa &rrignion of. said lands; t!wt tha alough aloo eu‘uen laun

ﬁmﬁt:&t_t of surplns_ vaters of numerous _1_::1_5;%10:1 ditehn _thmm vh!..oh
- ditﬁhqa ut‘aé foé iirigntion h. -eoﬁdﬁetfod to customers from the aain canal, .‘

_which ditehes naturally drein in%o 1% sud have no other outlet; that some

d\itgh.#idnln and empty info_ the slough sbove the lands of J. E. ﬂmt";'

that the slough from the poiat of interssotion 'mia the main canal to its

H ;.tomiml in the San Juquin Biver carriu surplus u‘cora fram the min cml

.'md also large qmuuu for irri@atiang thet the unisterrupted use af eaid
slm@x to urry off surplus waters from the mun cml has been n.nd; u Lo~

dhp;nubla to the compmy in that during the 1z-risatien season the 1¢v-1 ef o

'. uhr,_in the malin .enn_al fluotuates for reasons over which ithe company bas n_o

"_'_ﬁg-ninl-_:and the water often rises in the eazal %o such a polut that it wouid




;nurflw md brn.k down tha banke were it net for the ralcm of water mt o |

#!’ the aml and 1nto the :longh; that the ampw ‘has aaquirod s pretorip—-
_tiu ri@st for using. tht uleugh to unrry or? such aurplm tu‘.'arn; that tlai :

doyrtuioa mrmundins Turmr Slongh is of gradual slope mﬁ tmiag viﬂ;ih

__m gradnally dinppouﬁ 11; the surrounding eenmry Uithout rogular or nll

datim& bank:u put thst them hna bnn trom times imoxial and Bow it 1n

: m battom of eaid aopum.nn s well a.rmd am.ml of nu unmd stream
_ m u»inracaru known aa E’nmr Slongh; that aslid alough oxilta all the uy
from thc Kdrcad to the Sm qund.n Rivers, e&nmctt with and duchsrsu into.
; 'bhe ‘San Jeaquin and 1a not gm has not been cmt of ¢ rrnm the. mmad Hlur
» -uthcugh about the yoar 199-? a levee was constructed aSrosw m slom at

its head in or near tha sauth bank of the ﬂer«a River which levee at tm

pnnat um prunnts 'aten er the usual, ordinary flow of the namm Rlvar

| xm entaring and flowing luto the ‘Slough but that extreme high vaters of

' the iﬁnre&d nave at various timee in yesrs past washed out and arcund said

1evu and 'floeﬁed_ _dun- the eslough and may from time to time, haxeafser, a8
such high vaters ccour, sgain do likewise. 1t is found that thue canal tom~

pu@y ases that portion of Turner Slough lying south of its uain oanal "ap &

' ditch m 58 & part of um*' eompw'a "diatrihuting works am the m 1:

& tutah or oanal fer -sid p_ngou: a.nd is 13 pnr‘-‘ af snid norka of" u&d

S m.; {?rmoriyt. P 215; lines 19«-14]. it 1s found that the ompnny

has b‘“a;at_pnblia uryieo aorppration for 13 mra 1ast past and engmd in
distributing its waters for sale ic the puhna--hith' 1% _urﬁ'l.:__
QAU&S oF MEIOH AGAINST Moumg

The litigstion abtms eimmnd Arose eut of the aotivities of ﬂount :

~n mmm a m across the alough and partially ams.ng 1ts flow sod in plow-

1nsup,‘!_ihq nhuanol‘of the slough and further z-'omdiag the. ﬂo: sherein. It

-




was evidently Kount's :mrp-nis to ward off the n.tnru of the slough. By so

. delng he !Mndea lnnda n‘bova and thraatenad the zup;l,y of lapds below. Hﬂunt
. dented 1n his ansver that e sloueh was & u'eer emu or. tm.t 1% flowed any

: - \mturs ether than uttn vmngmlly yemitted ta flcw ’shenin by tht cmm

- MOUE?'S AP?ulGAE’IGH' FOR 4 PERMIT TO J?PBOPRI&',{‘E

'm' Kount now uek: & pamu to uypmpriﬂc frﬂn Farnsr mm Bis
mliuﬁm ey fi.lod Oataber 1, 1925, spyroxiutely a yur alter the ﬁgta ot

trial of tha case ahove referred tec but #ix montm prier ta tho rendition of

: h&mnt and decree. tharain. & bearing in thc mwer of this a.ppli.utian waN
‘held by the mviaion of ﬁttnx Kighta in w, 137 axm pratntant'a nply hritr o

_ns ﬂ.lﬂd in Jv.ly, 1927.

PROPEST OF EAST SIDE CANAL & Imammw C OMP ANY
_%he Bast Side Cansl and Irrigation Compsny vigorously protasts a-

g;inli' she grant of a permit to applliosnt urging the Jjudgment mti_' dsoree in

: tha suit between 1% a.né. applicmt L 1 oamlmin m its fa.var.

EF?HW OF JUDGUENT AND DRORER
4] ¥KE MATTER o TRI1S A&"PJJEEIQB

o he Judguent and decree of the mpariar sourt is mt Purner s},mgh o
is s watural u.tomauru ?mt thnt dnring tsho irrigation uuon 1% .’u ntuuod*

as & lateral of the compw_'s canal system and that ror.um-m;an the oop~

PARY hai'mquim prescriptive title to an ednmnt tor " risht af mr -mrui
| _ spplicant's landa for the pfurpnu ot tlowing Vltern Bonﬂwtnﬂ by it fm the - _
- San Jvmqnm Eiver in and thrcugh this lstaral. Pmtntmt uontandl 1n effect
that mmr ﬁlaugh Ls by the uum of the marior amrt during the ti.ma '
; whcu thia uppli.eunt wuld d.hert from it s nml m- ditah of the protutm
-t‘er the maintenance of whioh u.nd axclusive right of pelunion and anjemnt

" of which the prahﬂmt has obtained an easement rlgnt ‘ny presoription,. and

insofsr as this decres ie comoerned that applicant hee no more right % in

-




ANy wiu tamper with uid slaugh than he v«mid hue to inttrhn with a awan,

__ -oml. or pxpc lins mrnu hu lands for the maintemmc oz‘ vhinh pretnmt .
 might have acquired e right by preseription. ‘The decree not. only .uaa:.na ta-
t:rfor!ma with txw lloﬂgh by sapplicant but quiuts the title ot pmtaﬂmt "

' to tha wa.tprs thsraln namiag as sgainst the. appiioant.

Phe. quutien whieh presents ituif is whethsr this ofﬂct ney finﬂ

_ thnt thera is nmpmpriated water flowing 1n the llmg;h and may grant. & pn-«-
) ms.t ta tppiia&n‘t to take anﬁ use from the alough despite the eultemo at thii -

soene and ite in.junc‘kionn sgainst aﬁpiiclnt- . R _
In view of tks juﬂgnnnt and findings rofarrtd to we feel that appli~

cant hc{rc-i_n._ is precluded from mterfnrins- in any wise with the waters which he '-

~-mk:t to. #ggro-priatu- and th&t- any t.ttoapt. on his p_a}ir‘k BO %0 do would subject |

hin 0 punimmnt for aontmpt of amrt

Imafar AR thil appllotnt or urtin nlsimiug thrmagh or nndor h:hn

. are omernm it has bem ad judged against them that Turner Slough is thc
I sanal or ditoh of the omum,y for which the sespany has & right of way thrw
nnr nmx mmu tho lmdu of Mr. Hount. Therefom. Lmetar as thia n:ppncant :
i.n acnuomd the appliaatian before the mviaian of %ater liights is o appro—
: pris’co_ from the privately _owned canal or diteh _of_ the 9rmltmt. Tha;t_ 'n__nto-r

~ in the nml, diton, or ﬁipd line of another uér not bda taken ihmfi'on' iithm_

out the ammr § consent 1-, ot ucuroe, umniahls as is alse the automnt that

: water mw mat be apprupriated from the amla or ditehes nf others who u‘n,jact.

'(Bal]. v. Kehi, 95 Cal. &0&; er Gold idin. Om v;.cro Elonﬁria Qnrg., 245 Fed.

 ; MS, 455; 2 Kimy 1155 #6&2, Sauom Ediiioa; 1 hinl 45, Ghn.pter 4, 3rd Edhiem

-!ﬂken r. Ra}no.}.ds, 199 Qal. 20‘? 2111

Furth.mrs, the Judment t.nd decraa of the oourt qus.c‘cn the tttll

-'af the praustant csmpmw to the water in question as ;ga.s.nat the appllcmt.

It therofore nppaaru that in.safnr a8 applie-.nt or ﬁhon clu&ning 'aaﬁer _' '

G




| _sm)

nyplimnt BYG ecnacma, the right and title $0 the water m quastion hu b“n_-" .

' ld.}mus;tnd to bs vested in the protestant and that 1t hn also besn ud:}uagoa
-ag;inst- nppuoant that the nource from whioh npplimt praranu to uppropritta '

- is tho nml or ditah of the protestant, This Jmnt hn becm Tinml in _ B

tmar ﬁf menutmt as agnimt ;ppumt ang applicmt ca.mt hnllwalve:-t
from this source without thu consent of protestant.

1t would. thereiarn be & vein and futile act for this office to grant

L] pnmit %o npplinnt ami we rael constrained by viﬂm at" the nfareum 3udg-—

mnt md decre¢ o regard thu pcnaing appueation as ous. to mropriate tm

t!m cml of protutant campa.ny. Hence thu _applicauon_mmt be rajected.

ORDER : _
mlieatian 4?96 for a peramit. ta nppmpriatn ntcr huvi.ng han fihd e
ttth the Divieion of %ter Hightn u above stated, protasts L'u.rin,g beon filcd,_ _

L] ;mblin hoaring imrmg heun hold and the Divumn af ‘mmlr Biahh now hning

- funy J‘.nremod in ttm nmiuu _' '

w s EWY Um that the sald A;plscatian vm 'ﬁe ujwtoa and
oanceliled upcn the ncor&s ef tahis oftice.

‘Dated at s:_.urmgto, Galifornie this 25th w.of Jam_ar,_y

N 153&.

(Hareld Gm&ling)
UHIEF GE BIVI..«IQK OF WATER EIGWS
WES | HP




